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5.2  Indemnification and Liability Cap

5.2.1 Liability Indemnification to be Provided to the District

Company shall indemnify, defend at Company’s expense with counsel reasonably
acceptable to the District, and hold harmless the District and its officials, commissioners,
officers, employees, agents, and volunteers (“District Indemnitees”) from and against any
and all losses llablhty, clalms mJurles sults actions, damages a&d—e&asesef—ae&eﬂ

mjafy—}essef—hfe—damage%ﬁmpeﬂy—es—we}&tteﬂﬂﬂaw— pena]lles and costs
(including, without limitation, Pistriet-staffeosts-eests-and-fees-of liticationineluding

reasonable attorneys’ and e\pert witness fees incurred in connection with defendmﬂ o

aﬂalnst any ofthe foregoing or i enforcing this indemnity) ofevely natme
: ith-caused by: Company’s fin¢luding Company’s officers. employees

ageiits, and/or contlactOJS) (a).material breach ofthls Agreement (b) Company’s:
negligence or (¢) Compary’s willful misconduct. “Company shall have no obllgatlon to
indemnify the District to the extent the District’s purported IOSSes arise out of the
District’s, or District Indemmtees materlal breach ofthls Agreement active negllgence

orwillfulaiisconduct:

It is
understood that the duty of Company to indemnify and hold harmless mcludes the duty to
defend as set forth in Section 2778 of the California Civil Code. Acceptance by District
of insurance certificates and endorsements required under this Agreement does not
relieve Company from liability under this indemnification and hold harmless clause.

This indemnification and hold harmless clause shall apply to any damages or claims for
damages whether or not such insurance policies shall have been determined to apply. By
execution of this Agreement, Company acknowledges and agrees to the provisions of this
Section and that it is a material element of consideration, and that Company’s duty to
indemnify and defend shall survive the expiration or earlier termination of this
Agreement.

The Company is responsible for safety related to its operation of the Facility and other
responsibilities under this Agreement. The Company shall prepare and provide an annual
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&afety—aﬂd-kt— Except fox any capltal expenses and / or Facﬂlty Modlﬁcatlons and / or
additions identified by the District review, the Company will be responsible for all
operational costs and expenses for all corrective actions to achieve a satisfactory review
and audit. The District shall remain responsible for all Capital Expenditures as a required
result of a safety audit. As set forth in Section 5.2.1, the Company shall defend and
indemnify the District for any and all claims related to any worker’s compensation type
injury, however pleaded against the District, brought by Company employees or others
(excepting District employees) related to the Company’s performance of this Agreement.

A District Indemnitee shall promptly notify the Company of the assertion of any claim
against it for which it is entitled to be indemnified hereunder, shall give the Company the
opportunity to defend such claim, and shall not settle the claim without the approval of
the Company. These indemnification provisions are for the protection of the District
Indemnitees only and shall not establish, of themselves, any liability to third parties.

5.2.2 Liability Cap

Notwithstanding anything contained in Section 5.2.1 hereof to the contrary, the llablllty
of the Company pursuant to Sectlon 5 2.1 hereof or under this Agreement shall not
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however; that in no event shall any fines or penaltles caused in whole or in part-by
Company’s actions count toward the Liability Cap. The provisions of this Section shall
survive termination of this Agreement.

5.2.3 Liability Indemnification to be Provided to the Company

Novato Sanitary Fhe District agrees that, to the extent permitted by Applicable Law, it
shall protect, indemnify, defend and hold harmless the Company and its Affiliates and
their respective officers, directors, shareholders, agents and employees (the “Company
Indemnitees”) from and against all claims for Loss and Expense in any lawsuit, including
appeals, for personal injury to, or death of, any person, or loss or damage to property
arising out of (1) the active negligence, wrongful conduct or other fault of the District or
any of its, officers, employees, agents, representatives, contractors or subcontractors in
connection with its obligations or rights under this Agreement, or (2) the performance or
nonperformance of'the District's obligations under this Agreement.

The District shall not, however, be required to reimburse or indemnify any Company
Indemnitee for any Loss-and-Expense due to (a) the negligence or other wrongful
conduct of any Company Indemnitee or (b) due to any Uncontrollable Circumstance or
any act or omission of any Company Indemnitee judicially determined to be responsible
for or contributing to the Loss-and-Expense, and the Company Indemnitee whose
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negligence or other wrongful conduct, act or omission is adjudged to have caused such
Loss-and-Expense shall be responsible therefore in the proportion that its negligence or
wrongful conduct caused or contributed to the Loss-and-Expense.







