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1.0  DEFINITIONS

As used herein, the following terms shall have the following meanings:

“Acceptance” means demenstrationby the Company assumes responsibility for the operation,
maintenance and performance of District-provided facility modifications or new facilities in
accordance with the procedures and protocols to be developed by the District and Company as
specified in Schedule 15.

“Acceptance Date” means the earlier of: the date on which the Acceptance Test to demonstrate

the ablhty of the Capital Improvement(s) to achieve Acceptance Standar ds is approved. with-the
; or that date which

is one (1) day prior to the second anniversary of the installation of the Capltal Improvement(s).

“Acceptance Standards” means the standards to be developed by the District and Company as set
forth in Schedule 15 hereto.

“Acceptance Test(s)” or “Acceptance Testing” means the tests, piahs and procedures to be
developed by the District and Company as set forth in Schedule 15 hereto.

“Additional Services” has the meaning specified in Section 8.1 herein.

“Affiliate(s)” means any person, corporation or other entity directly or indirectly controlling or
controlled by another person, corporation or other entity or under direct or indirect common
control with such person, corporation or other entity.

“Agreement” means the Wastewater Treatment Facility Contract Operations, Maintenance and

Management Service Agreement, dated as of September 25, 2009 by and between the Novato

Sanitary District, Novato, California and the Company as revisedamended and restated on
2014,

“Annual Facility Inspection” has the meaning specified in Schedule 2, Section 2.4.5 hereto.

“Annual Report” means the annual operation and maintenance report as defined in Schedule 2,
Section 2.4.4.

“Applicable Law” means any law, rule, regulation, requirement, action, determination, guideline,
or order of, or any Legal Entitlement issued by any governmental body having jurisdiction,
applicable from time to time to the sitting, design, acquisition, construction, equipping,
financing, ownership, possession, start-up, testing, operation, maintenance or repair of the
Facility; the delivery, treatment, discharge or storage of wastewater; the transfer, handling,
transportation or disposal of Residuals; or any other transaction or matter contemplated hereby
including, without limitation, any of the foregoing which pertain to wastewater.

“Auditor” has the meaning specified in Schedule 2 Section 2.4.8 hereof.

“Auditor’s Report™ has the meaning specified in Schedule 2, Section 2.4.8 hereof.
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“BillinglMonth” means each calendar month within the Fiscal Year starting July 1* and ending
June 30™)

“Biologically Toxic Substances” means any substance or combination of substances in sufficient
quantities contained in the plant influent in violation of the Distriet’s Industrial Pre-treatment
Ordinance No. 70, Sanitary Code of the Novato Sanitary District as amended Ordinanee that
cannot be treated at the existing treatment facility and / or that negate the ability of the existing
treatment processes and their operation to meet the discharge requirements of the District’s
NPDES Permit.

“Biosolids” means any liquid, semisolid or solid material resulting from the wastewater
treatment process at the Facility and which requires disposal as waste material.

“BAI” means the Blended Adjustment Index computed using sixty-fivetwenty-four percent
(2465%) of the year to year change in CPI, twenty-sevensixty-nine percent (6927%) of the year
to year change of the ECI, and seveneight percent (78%) of the year to year change of the PPI as
specified in Appendix A, Schedule 8.

“BOD” means biochemical oxygen demand.

[13 29

“Capital Improvement(s)” means the Upgrade Project; as well as any Facility Modification in
excess of ten thousand dollars ($10,000.00). -

“Change in Law” means (a) the enactment, adoption, promulgation, modification or repeal after
the Contract Date of any federal, State, or local law, ordinance, code, rule, regulation or other
similar legislation or the repeal, modification or change in interpretation after the Contract Date,
of any federal, State, or local law, ordinance, code, rule, regulation, official permit, license or
approval by any regulatory or judicial entity having jurisdiction with respect to the design,
construction, operation, maintenance, or management of the Facility, or (b) the imposition, after
the Contract Date, of any material conditions on the issuance, modification or renewal of any
official permit, license or approval necessary for the operation and maintenance of the Facility,
which; in either case, modifies the Company’s obligations of Facility performance or decreases
or increases the cost of the Company's operation or maintenance of the Facility and which are
less or more burdensome than the most stringent requirements:

(1) of Applicable Law in effect on the Contract Date;

(i)  agreed to by the District in any applications for official permits, licenses or approvals for
the Facility, other than any requirements set forth in said applications to comply with future
laws, ordinances, codes, rules, regulations or similar legislation, or

(iii)  in the Performance Standards and guarantees set forth in Schedule 1 hereto and operation
and maintenance standards set forth in Schedule 2 hereto; or

(iv)  imposed by Prudent Industry Practices.
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For purposes of part (a) of this definition, no enactment, adoption, promulgation or modification
of laws, ordinances, codes, rules, regulations or similar requirement or enforcement policy with
respect to any such requirement shall be considered a Change in Law if, as of the Contract Date,
such law, ordinance, code, rule, regulation or other similar requirement would have affected
directly the continued management, operation and maintenance of the Facility by the District
after the Commencement Date in the absence of this Agreement and such law, ordinance, code,
rule, regulation or other similar requirement was either (i) officially proposed by the responsible
agency and published in final form in the Federal Register or equivalent federal, State or local
publication and thereafter becomes effective without further action or (ii) enacted into law or
promulgated by the appropriate federal, State or local body before the Contract Date, and the
comment period with respect to which expired on or before the Contract Date and any required
hearing concluded on or before the Contract Date in accordance with applicable administrative
procedures and which thereafter becomes effective without further action: In no event shall a
change in any federal, State or local tax law be considered a Change in Law.

“Chemical(s)” means those chemicals required for the performance of the Services bby the
Company as specified in Schedules 2 and 5 hereto.

“CMMS” means the computerized maintenance management system as specified in Schedule 2,
Section 2.2.3.

“COD” means chemical oxygen demand.

“Collection System” means the pipes and related appurtenances, including pump stations, that
collect and convey raw wastewater (influent wastewater) to the influent pump stationheadworks
of the of the District’s wastewater treatment plant.

“Commencement Date” means the date upon which the Company begins Services under this
Agleement and is entitled to payment of the Se1v1ce Fee ﬁom the Dlst11ctﬁﬁa—ha¥mgsa%mﬁed

“Company” means Veolia Water West Operating Services, Inc., holding California State
Contractor License Number 866429, a corporation organized and existing under the laws of
Delaware, and its permitted successors and assigns, with which the District has entered into the
Agreement.

“Company Indemnitees” has the meaning specified in Subsection 5.2.3 hereof.
“Contract Date” means the date of the Agreement as executed by the parties.
“Contract Term” or “Term” has the meaning specified in Schedule 16.

“Contract Year” means the consecutive twelve (12) month period commencing on the

Commencement Date-in2009-and-annually-thereafterJuly 1, 2014 and annually thereafter.

“Cost Substantiation” means, with respect to any cost reasonably incurred or to be incurred by
the Company for additional services provided under Section 8 which is directly or indirectly
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chargeable in whole or in part to the District hereunder, delivery to the District of a certificate
signed by an officer or an authorized representative of the Company, setting forth the amount of
such cost and the provisions of this Agreement under which such cost is properly chargeable to
the District, stating that such cost is a fair market price for the service or materials supplied or to
be supplied and that such services and materials are reasonably required pursuant to this
Agreement, and accompanied by copies of such documentation as shall be necessary to
reasonably demonstrate that the cost as to which Cost Substantiation is required has been or will
be incurred. Such documentation shall include reasonably detailed information concerning (1)
all Subcontracts; (2) the amount and character of materials furnished or to be furnished, the
persons from whom purchased or to be purchased, the amounts payable therefore and related
delivery and transportation costs and any sales or personal property Taxes, if any; (3) a statement
of the equipment used or to be used and any rental payable therefore; (4) Company worker
hours, duties, wages, salaries, benefits, assessments, taxes and premiums; and (5) Company
expenses, including administrative expenses, bonds, insurance, overhead, and other expenses;
and (6) Company profit calculated at ten percent (10%) of all other costs.

“Corrective Maintenance,” or “repair,” means maintenance conducted to get Equipment working
again. This will include outside labor, overtime, and material cost.

“CPI” means the Consumer Price Index, All Urban Consumers as published by the United States
Department of Labor, Bureau of Labor Statistics not seasonally adjusted, US City Average, All
Items, Series ID: CUURO000SAO. ‘

“District” means the Novato Sanitary District of Novato, CA including its elected officials,
officers, employees, and eensultantsagents.

“District Consultant” means either (1) a consultant employed by the District, or (2) a nationally
recognized consultant or firm, having experience with respect to the design, construction, testing,
operation and maintenance of wastewater treatment facilities, in either case designated for
purposes relating to this Agreement, as the District Consultant from time to time in writing by
the District.

“District Indemnitees™ has the meaning specified in Subsection 5.2.1 hereof.
“DMR(s)” means the monthly Discharge Monitoring Report(s).

“Effluent Limits” means the requirements of Applicable Law with respect to the quality of the
treated effluent discharge from the Facility as set forth in Appendix B attached hereto and as
such requirements may be modified by Applicable Law.

“Encumbrance(s)” means any lien, lease, mortgage, security interest, charge, judgment, judicial
award, attachment or encumbrance of any kind with respect to the Site, other than Permitted

Encumbrances.

“EPA” means the United States Environmental Protection Agency or any successor.
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“ECPI” means the Employment Cost Index as published by the United States Department of
Labor, Bureau of Labor Statistics Not Seasonally Adjusted Table 4, Compensation — Civilian
Workers — Service Occupations, Series ID: CIU10100003000001.

“Equipment” means all vehicles, machinery, structures, components, parts and materials located
at the Facility that are utilized in the operation, maintenance, and management of the Facility.

13 15 9

“Facility Modification” means any improvement, alteration, addition or other modification to the
Facility following completion and acceptance of the Upgrade Project that is requested or
approved by the District. Facility Modifications do not include maintenance, repair or
replacement activities required to be undertaken by the Company pursuant to this Agreement as
provided within the Services and Service Fee.

“Fees and Costs” means reasonable fees and expenses of employees, attorneys, architects,
engineers, expert witnesses, contractors, consultants and other persons, and costs of transcripts,
printing of briefs and records on appeal, copying and other reimbursed expenses, and expenses
reasonably incurred in connection with any Liegal Proceeding.

“Fiscal Year” means the fiscal year of the District which runs from July 1st through June 30th.

“Governmental Body” means any federal, State, District or regional legislative, executive,
judicial or other governmental board, agency, authority, District, administration, court or other
body, or any official thereof having jurisdiction.

“Guarantee” means the agreement executed between the District and the Project Guarantor in the
form attached as Schedule 6 hereto.

“Insurance” refers to the policies of ;insurance to be provided by the District and Company as
specified in Schedule 7 hereto.

“Insurance Certificate” has the meaning specified in Schedule 7 hereto.
“Inventory Report” shall have the meaning specified in Schedule 12 hereto.

“Legal Entitlement” means any and all Permits, licenses, approvals, authorizations, consents and
entitlements of whatever kind and however described which are required under Applicable Law
to be obtained or maintained by any person with respect to the operation, maintenance and
management of the Facility or the performance of any other obligation of the Company under
this Agreement, including, without limitation, the Permits detailed in Schedule 9 hereto.

“Legal Proceeding” means every action, suit, litigation, arbitration, administrative proceeding,
and any other legal or equitable proceeding having a bearing upon this Agreement.
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“Loss-and-Expense” means any and all loss, liability, forfeiture, obligation, damage, delay,
penalty, judgment, order, deposit, cost, expense, claim, demand, charge, tax, or expense,
including violation of any Federal, State, or local law, ordinances or regulations except as
explicitly excluded or limited under any provision of this Agreement.

“Manuals” shall mean the Operations Manual and related operations and maintenance manuals,
including future operations manuals issued with new Equipment.

“Monthly Reports” have the meaning specified in Schedule 2 hereto.

“NPDES” means the National Pollutant Discharge Elimination Syste

“NPDES Permit” has the meaning specified in Schedule 9 and Appendlx ‘hereto.

“Operations and Maintenance Plan” or “O&M Plan” has thei;iﬁcgﬂing spec

diin Schedule 3
hereto. 5 A

“Operation Period” means the period of time commencing with ¢ and including the
Commencement Date, through and including the last day of'th Contract Term.

in the Service Fee.

“Performance Bond” hasx the"

(District) not yet de mquent or, if dehnquent the vahd1ty of which is being contested diligently
and in good faith by the Company (District) and against which the Company (District) has
established appropriate reserves in accordance with generally accepted accounting principles;

2) any encumbrance arising out of any judgment rendered which is being contested
diligently and in good faith by the Company, the execution of which has been stayed or against
which a bond or bonds in the aggregate principal amount equal to such judgments shall have
been posted with a financially sound insurer and which does not have a material and adverse
effect on the ability of the Company to construct or operate the Facility;
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(3) any encumbrance arising in the ordinary course of business imposed by law dealing with
materialmen’s, mechanics’, workmen’s, repairmen’s, warehousemen’s, landlords’, vendors' or
carriers' encumbrances created by law, or deposits or pledges which are not yet due or, if due, the
validity of which is being contested diligently and in good faith by the Company and against
which the Company has established appropriate reserves;

4) servitudes, licenses, easements, encumbrances, restrictions, rights-of-way and rights in
the nature of easements or similar charges which will not in the aggregate materially and
adversely impair the operation, maintenance and management of the Facﬂlty by the Company;
and

(5) zonmg and bu1ld1ng bylaws and 01d1nances mumclpal byla \ regulations, and

Bureau of Labor Statistics Not Seasonally Adjusted / ]
WPUO06. i

performance. This is in éont"
piece of Equlpment get

the Company to ful il the 0bl1gat1ons of the Agreement by issuing the Guarantee.

“Prudent Industry Practices” means those methods, techniques, standards and practices which, at
the time they are employed and in light of the circumstances known or believed to exist at the
time, are generally accepted as reasonably prudent in the wastewater treatment industry or other
industry in which services similar to the Services are provided as practiced in the United States
with respect to a plant of similar type as the Facility.
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“Reclamation Facility” means the facility owned by the District and operated for water
reclamation and related purposes located adjacent to Highway 37 between Atherton Avenue and
Novato Creek.

“Repair and Replacement Program™ means the formalized program for planning, justifying, and
tracking activities relating to the repair and / or replacement of Equipment parts, subsystems, and
related items generally costing more than $ 10,000 per part or subsystem. This includes parts,
materials, and outside labor for each event. This program is funded separately by the District and
has the meaning specified in Schedule 3 hereto. ~

e Compan};by the District for the Services,

1ts as described in Schedule 13 and 14 hereto.

“Subcontract” means an agreement between the Company and a Subcontractor, or between two
Subcontractors, as applicable.

“Subcontractor” means every person (other than employees of the Company) employed or
engaged by the Company or any person directly or indirectly #r-employed or engaged by the
Company (including every subcontractor of whatever tier) whether for the furnishing of labor,
materials, equipment, supplies, services, or otherwise.
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“System” means the District wastewater treatment system, including any and all Capital
Improvement(s) and modifications to the System during the Contract Term, but excluding the
wastewater Collection System, capital planning, policy development, long range and service area
planning, the setting of customer rates and charges, meter reading, billing and collection.

“Termination for Convenience” has the meaning specified in Subsection 5.13 hereof.

“Training Plan" has the meaning specified in Schedule 3 hereto.

“Uncontrollable Circumstances” means any act, event or condition to the Xtent that it impacts
the cost of performance of or materially and adversely affects the abi 'ty of either party to
perform any obhgatron under the Agreement (except for payment of obligations), if such act,
event or condition, in light of the circumstances known or 1eason’ bly bélieved to exist at the
time, is beyond the reasonable control and is not a result of the willful or n ent act, error or
omission or failure to exercise reasonable diligence on the part ‘of the party relyrf“ thereon;
provided, however, that the contesting in good faith or the fallure in good faith to contest such
action or inaction shall not be construed as a w111ful Or'1 eghgent act, error or ornrss1on or a lack
of reasonable diligence of either party. :

Subject to the foregoing, such acts events or condi may include, but are not limited
to, the following: x .

(a) Inclusions

(D) an act of God (but not 1nc1ud1ng reason bly anticipated weather conditions
for the geographic area of the Facility as of the date hereof), landshde earthquake fire,
explosion, flood, sabotage*’ simila
or insurrection, uot or( i

/ perforrnance of material or services by, on behalf of, or with
ody in connectlon w1th a declared or asser“ted publrc emergency or

of the Company’s employees, agents, contractors, or subcontractors;

(6) violations of the District's Industrial Pretreatment Program discharge
limits which contain Biologically Toxic Substances or which are of such a quantity and quality
so as to cause substantial disruption in the operations or biological activity of the Facility
provided that the Company undertakes best efforts to deal with the discharge;

(7) a court order preventing the parties from complying with the terms of the
Agreement, provided that such court order is not caused by any wrongful act of either party.
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PROVIDED, HOWEVER, none of the following acts, events, or conditions shall constitute
Uncontrollable Circumstances:

(b) Exclusions

(D) general economic conditions, interest or inflation rate fluctuations,
commodity prices or changes in prices, or currency or exchange rate fluctuations;

2) changes in the financial condition of the District, the Company, the Project
Guarantor, or any of their affiliates or subcontractors;

3) union work rules that increase the Company's operating cost for the
Facility;

4 any impact of prevailing wage laws on the Company’s cost;

5) the consequence of Company error, including any errors of Company
Affiliates or Subcontractors;

(6) failure of any Subcontractor or supplier to furnish labor, services,
materials or equipment on the dates agreed to; :

(7) strikes, work stoppages ot labor disputes of Company s employees, agents,
contractors or sub-contractors;

®) Equipment failure (unless caused by an Uncontrollable Circumstance); or
9 litigation against the Company.

“Upgrade Project” means the Wastewater Facility Upgrade — Contract B-Novato Treatment Plant
Improvements, Project Number:2006-09/2006-10/72609.

“Utility Cap(s)” or “Usage Cap(s)” means the maximum amount of utility and diesel fuel usage
for which the District is 1espons1ble f01 dnect payment under this Agreement as set forth in
Schedule 11. :

WDR — means Waste Discharge Requirements

WDR Permit means the District’s WDR Permit or Order No. 92-065 as issued by the San
Francisco Bay Regional Water Quality Board (RWQCB) and has the meaning specified in
Schedule 9 and Appendix B hereto.

2.0 [Reserve] CONDIHONSPRECEDENT-ANDNOHCE-TOPROCEED
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3.0  WASTEWATER TREATMENT PLANT OPERATIONS, MAINTENANCE, AND
MANAGEMENT

3.1 Overall Responsibilities
3.1.1 Company Responsibilities

The Company will be responsible for operation and maintenance of the Facility including all
operations and maintenance duties required to ensure efficient and effective operation of the
Facility.” The Company shall operaté and maintain the Facility in accordance with all applicable
federal, staté;and local regulations within the design capabilities of the Facilities and subject to
the terms under this Agreement. These duties include, but are not limited to:

1) Operation-and maintenance of the Novato Wastewater Treatment Plant, the Novato
Recycled Water Treatment Plant, the Ignacio Transfer Pump Station, the Ignacio
Equalization Basins, the sludge ponds, sludge and supernatant transfer lines, and the

sludge pond supematant letum/decant pumpm0 statlon epekaﬂen,—mamt%naﬂe%,aﬂd
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2) Ppreparation of all regulatory reporting documents and su‘ppbrting information for
review and submittal for / by District; ‘

3) Pperforming scheduled maintenance to ensure the long-term efficient operation of
Facility infrastructure;

4) Pperforming maintenance and repairs as needed on infrastructure components;

5) Mmmaintaining operations and maintenance records for all infrastructure components;
and '

6) Mmaintaining the inventory and inventory records for the consumable supplies
needed for System operations and maintenance.

The Company shall also have the responsibility to provide the following as part of the basic
Service Fee:

Staff salaries;

Staff training and travel;

Staff license expenses;

Uniform service,

Safety expenses and supplies

Staff certification and safety bonuses;

Office supplies, Company-owned computers and copiers;

Delivery, postage costs;

Health and safety supplies;

Landscape maintenance at of the Site process areas as shown in Schedule xx;
SCADA communication expenses;

Process control laboratory supplies (All permit analysis done by the District)
Laboratory equipment for process control analysis;

Chemical expenses;

Safety equipment purchases;

General repair and maintenance costs (up to $10,000 per event); Each event
includes the cost of material, parts and outside labor to perform the work.

o Instrumentation and control maintenance costs (up to $10,000 per event); Each
event includes the cost of material, parts and outside labor to perform the work
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e Potable water for the Ignacio site (Novato WWTP water provided by the District);
e (Qrit and screenings disposal;

e Miscellaneous small Equipment purchases;

e Cellular telephone and pager expenses;

e Predictive Maintenance tools;

e Trailers as needed for Company.

The operations will be performed to comply with all Applicable Law. The Company shall also
be responsible for operating, maintaining, and managing the Facility pursuant to the
requirements in this Agreement and all applicable Schedules. :

The Company shall, in accordance with this Agreement:

(D Mraintain continuous compliance with Facility NPDES Permit and other applicable
permits and regulations;

) Aallow free and unlimited access to the Facility by the District and/or its representatives;
3) Ttroubleshoot and shakedown any Capital Improvements and their operations;

4) Pparticipate as the operator in the conduct of any Acceptance Tests required to include
Acceptance Tests resulting from construction, repair, or process improvements; and

(5) Oeperate, maintain, and manage the Capital Improvements and the Facility as an
integrated system following completion and endorsement of the Acceptance Tests.

The District and its designated agents shall have the right to review and inspect these activities,
including the ability to conduct independent verification tests and evaluation. Such activities by
the District shall in no way relieve the Company of its responsibilities and obligations under this
Agreement. :

In addition, Company shall:

3.1.1a Upon the Commencement Date, provide John Bailey as the on-site project
manager. If John Bailey is no longer able-te-be the on-site project
manager, the District and the Company shall establish replacement
candidate criteria in advance of any replacement or search activities. The
Company shall use #s-besteffort commercially reasonable efforts to
maintain a stable work force with low turnover particularly in key
positions such as the project manager, assistant project manager,
operations supervisor, and maintenance supervisor. Management,
supervisory, or staff promotions shall not negatively impact Services
through vacant positions. The District shall have the right to interview
candidates for the project manager and assistant project manager /
operations supervisor positions and provide comments to the Company
area manager. Should the District and the Company not reach agreement
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on a specific replacement candidate, a mutually acceptable search firm
shall be engaged to resolve the disagreement on the project manager

cand1date %M%H—a&%%%&h&%%ﬁ%%&&ﬂédﬂ{es

3:1.1b Provide 24-hour per day access to the Facility for District’s personnel.
Visits may be made at any time by any of District’s employees so
designated by District's project manager. Keys for Facility access shall be
provided to the District by the Company. All visitors to the Facility
(including District personnel, contractors, and consultants) shall comply
with the Company’s operating, security, and safety procedures.

3.1.1¢ Cooperate with District and any consultants and contractots retained by
District for any planning, design, and construction related to the Facility.

3.1.1d Cooperate with District and any consultants retained by District for any
performance audit of the Services. Provide access to on-site operations
information during normal business hours.

3.1.1e Except for expendables and incidentals less than five hundred dollars
($500.00) per item, expendable and incidental materials and supplies
(excluding vehicles, computers, telephone, laboratory and safety
equipment ) purchased by the Company for the provision of Services
under this Agreement shall become the property of the District. All items
purchased by District purchase orders are the property of the District.

3.1.2 District Responsibilities

The District shall be responsible for: activities required to operate and maintain the Collection
System, and Reclamation Facility (except the sludge ponds), manage and enforce the industrial
pretreatment program, outfall repairs and maintenance-eutside-the Faeility, provide-permit new
sewer connections, perform long term system and area-wide planning, review and authorize
expenditures from the District’s Repair and Replacement Budget (as described in Section 3.10
below) and review and authorize capital replacements and upgrades for the Facility.

The District shall retain responsibility for the District’s Industrial Pretreatment Program (“IPP”’)
and the establishment of rates and rate setting. The District shall provide publie-financing for

Capital Improvementss, and;-at-its-diseretion, may-eonsiderprivate-seetorfinaneing.

In addition, District shall:

3.1.2a Provide for all Capital Expenditures. For purposes of this paragraph,
“Capital Expenditures” means Capital Improvements, Facility
Modifications, and replacement of existing capital equipment where the
cost exceeds $10,000 including permits, parts and labor.
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District shall be notified before any capital equipment is purchased by the
Company. District shall have the option of purchasing and owning capital
equipment that Company desires to purchase. Any capital equipment
provided by Company, at its sole expense, shall remain the property of
Company. District shall have the option at any time prior to and at the
termination of the Agreement to purchase any capital equipment acquired
during the term of the Agreement at its depreciated value. A detailed
depreciation schedule shall be provided to District for any and all such
equipment within thirty (30) days of its purchase by: Company Dlstnct
and Company will mutually agree upon the life of th e
the depreciation schedule. If the Agreement is terminated before June 30,
20442021, District shall pay Company, on th of termination, the
depr ec1ated value as of the termination date of all equipment purchased by
Company. The District shall then ow, he equipmen

arfanties,

3.1.2b Maintain existing Facility permits; éel'tiﬁqgtions, approval ,
nses that have been granted to District

guarantees, easements, and lic
including the NPDES Permit.

3.1.2¢ Pay all property, franchise, or other taxes associated with the Site but
specifically excluding: ersonal property taxes of the
Company.

3.1.2d Make available and, if's so requested by:C ompany, transfer title and

ownershlp of the 1nd1cate’ Rolling Stock spemﬁed in Schedule 121in a

Distr t shall be responsible for repair and maintenance of outfalls eutside
, unless wrongful act of Company necessitates such repair or
malntenance

3.1.2¢g : Dlstrlct shall be responsible for any increased direct costs caused by
* construction or the impact of such construction on Company’s operation.
Such costs will be paid directly by District or reimbursed to Company and
shall not affect either Company’s obligations regarding maximum annual
direct costs or maximum annual Service Fee.

3.1.2h The District shall provide landline telephone connections and service for
usage by the Company. District shall be responsible for providing access
to a high-speed internet connection.
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This District responsibility and service specified in this Section 3.1.2h
does not extend to or cover any Company owned hardware or software
and does not include the supervisory control and data acquisition
(“SCADA”) system hardware and software at the Facility, which are
addressed in Sections 3.4 and Schedule 2 - Section 2.2.1 of this
Agreement.

3.1.2i District shall provide SCADA software upgrades and PC replacements as
defined in Schedule 2.

3.1.3 District and Company Cooperation

The District and the Company recognize and acknowledge the importance of a cooperative
working relationship in moving forward with the Services and responsibilities of this Agreement.
To these ends, Company and District shall work in a cooperative manner and to the extent
practical shall make staff available to each other.

3.2  Equipment and-Chemical-lnventories

The Company’s responsibilities with respect to Equipment aﬁd—eheﬁﬁeal—ﬂwen{eﬁesj%els
summarized in Schedule 12.

3.3 Preliminary-Inspection of Facility by Company

The Company acknowledges it has visited, inspected, and is familiar with the relevant Site and
the physical condition of relevance to the obligations of the Company pursuant to this Agreement
and that the Company is familiar with all local and other conditions which may be material to the
Company’s performance of its obligations under this Agreement, and has received and reviewed
all information regarding the Site provided or obtained in the course of the procurement process.
The Company acknowledges that, based on the foregoing, the Site constitutes an acceptable and
suitable condition for the operation, maintenance and management of the Facility and in
accordance with the Agreement.

The Company shall be responsible for working with the District to identify the need for and
providing inputs to the District and District Consultants for the design, construction, and
operation for all necessary Capital Improvements required to meet potential future effluent
limits. This includes large scale repairs of capital infrastructure and the replacement of capital
components, as well as all capital requirements or Facility Modifications necessary to achieve
compliance with the requirements of the NPDES Permit.

3.4  Supervisory Control and Data Acquisition (SCADA) System
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The District currently utilizes the Invensys Wonderware family of software for its Supervisory
Control and Data Acquisition (SCADA) functions. Wonderware provides many different system
components for SCADA functions. The District uses three main components. The first,
InTouch Software (version 10.1-9-5) is the primary interface for engineering and operations. It
collects (via redundant DA Server) and displays process data collected from the field and allows
control changes. It displays and manages alarm presentation, trends and pager callouts (via
redundant SCADA Alarm). The existing main Intouch nodes are licensed for 60,000 tags.

The second component is the InSQL servers. This is the repository for all archived data. Within
InSQL, process data, historical alarms and events are stored and made ayailable for trends,
searches and reports. The existing InSQL server is licensed for 5000 506-tags. Fhere-are-480

o

The final component concerns the ability to present the InTouch screens to a userlocated either
onsite or offsite and have increased flexibility regarding:number of licensed user requirements.
Utilizing Microsoft Terminal Services and InTouch for Tclminal Setvices we provision a thin
client version of the same screens and control functions available on the primary node. Eleven
Wonderware Operator Interfaces are placed around the plant’ (two are placed at Ignacio TPS).
Three Terminal Service clients provide addmonal offsite access::

TFhe Bistriet NTP currently polls 8 IP based (Ethemet) slaves over a dual fiber self-healing
network plus 1 IP slave (Ignacio TPS) over dual radio links: Thete are also two large package
systems, Aeration and UV Disinfection. The first uses Wonderware and similar slaves that exist
elsewhere in the plant. The latter utilizes Wonderware and different PLC supplier. There are also
several small package systems such as GBT, Grinder/Compactor, and septage receiving station.

/ : € : — The
Company will-be is responsible for the operation, maintenance, and management of this aew
SCADA system. The Company is wilt also be responsible for ongoing integration of the new
SCADA systern w1th Fac1l1ty opel atlons and malntenancc 1nclud1ng the associated staff training

The Company will be 1espon31ble for modifying and/or reconfiguring the SCADA system to
meet on-going requirements throughout the term of the Agreement. Any such modifications or
reconfigurations shall be submitted to the District for authorization. Proper documentation,
startup and Acceptance by the Company and the District of any and all modifications or
reconfigurations shall be part of this responsibility. Any Company requests for modification or
upgrade to this SCADA system that will improve efficiency and/or provide cost savings are
encouraged-to must be submitted to the District for review and approval. Company is
responsible for troubleshooting, repairing and replacing Facility SCADA Programmable Logic
Controls (PLC) components. Company is responsible for maintaining TechConnect support for
Quantum class PLCs. Company is responsible for maintaining the annual Facility Wonderware
software support. Company is responsible for all maintenance of Facility SCADA hardware and
Dell support agreements.
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Systems for “Read Only” access to the SCADA system shall be provided via tablet (iPad or
similar) application for four (4) District staff at-their-officetoeations:-1) District Manager-
Engineer; 2) Deputy Manager-Engineer; 3) EaberateryManagerEnvironmental Services
Supervisor; 4) Senior Engineer contract-administrative-manager. Company shall timely respond

within five (5) business days to any District requests for information beyond what is provided in
“Read Only” access.

3.5 Performance Standards and Regulatory and Reporting Requirements

The Company’s responsibilities for performance, regulatory compliance, and reporting
requirements are set forth in Schedules 1, 2, 3, and 9.

3.6  Emergency Plans and Safety Provisions

The Company’s responsibilities for emergency plans and safety provisions are set forth in
Schedule 3.

3.7 Personnel

existing personnel.

time: Additional details about personnel and training requirements are set forth in Schedule 3
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The Company shall prepare and submit a Staffing Plan, identifying job descriptions, salary
ranges and certification requirements for on-site staffing as further set forth in Schedule 3,
Section 3.2. It is anticipated that this Staffing Plan will be updated and followed during the term
of this Agreement unless otherwise modified through mutual agreement as an amendment and
Agreement scope change.

The District encourages staff interchange between the District and Company as peaks and
valleys occur in the work load of either entity as related to the scope of services of the Company
and the District. If, as the result of Equipment malfunction or operator error, within the
responsible Services of the Company, an emergency arises that requires the District to augment
Company staff and/or Subcontractors to provide a timely and compreh nsive response to the
incident, the District and the Company shall mutually agree to cooperate and, the District shall
invoice the Company for time and materials at the then current Dlstnct billing rates. The
Company has the option to hire a Subcontractor as it sees fit 1emedy the emér
District participation. All wastewater treatment plant wastéwater upsets and /-
must be responded to by the District will be charged b 5k to the Company.

Both the District and the Company may use the sefvices:
labor or material needs as staff is available. The costs for’ !
on a time and material basis at an agreed-upon billing rate or

he o et for emergency or planned
"service shall be billed to the other
wap in shared labor hours.

3.8 Acceptance Test

Following completion of any Capital Impr ovement Com Lan'y< shall cooperate with the
District in performing contract acceptance testing-and thereafter conduct the functional
Acceptance Test of the Caplt‘“ Improvement(s) as described in Schedule 15 using the written
functional Acceptance Test pla ually developed with the District for the specific Capital
Improvement(s) to be pted Upon successful eompletlon of the contract acceptance by
District, and wr itteri ac ;

d Pass Through Costs shall be adjusted to reflect these
¢ basis: followmg the protocol of Sections 4.1 and 4.2 of this

For the initial per
being placed into service and operation, the Company shall be responsible for best efforts in
achieving regulatory compliant performance of the wastewater treatment processes associated
with the Capital Improvement of the new or reconstructed wastewater treatment unit. For
biological treatment units processes associated with such Capital Improvement or new or
reconstructed wastewater treatment unit, the initial best efforts time period shall be ninety (90)
days. For non-biological wastewater treatment processes associated with such Capital
Improvement or new or reconstructed wastewater treatment unit, the time period shall be thirty
(30) days. At least thirty (30) days prior to the placing of any new or reconstructed wastewater
treatment unit into service, the District shall provide notes to both the Regional Water Quality
Control Board and the Company of the schedule for placing such treatment unit into service.
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The District and the Company shall both be responsible to meet all regulatory requirements as
provided for in California Water Code § 13385(j)(1)(D). The indicated thirty (30) or ninety (90)
day time periods shall provide the Company with the opportunity for startup operation of the
Capital Improvement(s) so as to satisfy the Company and the District with regard to functional
Acceptance by the Company. In any case, at the end of the thirty (30) day or ninety (90) day
time period as applicable, the Company shall be responsible to meet all regulatory requirements
unless the Company can present to the District documentation and justification for an exception
based on the Capital Improvement or new or reconstructed wastewater treatment unit ’s inability
to perform because of design and / or construction related issues.

3.9 Maintenance

The Company shall perform all maintenance as specified by the Equipment:manufacturer, (or
alternate procedures if the Company demonstrates to the satisfaction of the T trict that alternate
maintenance standards are in the best interest of the Dlstuet) ‘consistent with ind try standards
and the standards provided in the Schedules. In the case of newly installed Equipr ,_nt,”the
Company will cause such maintenance to conform with Equipment warranty provisions so that
requirements for continued warranty coverages are ma 1¢ maintenance function will
also be structured so as to provide for potential 1ntegrat10nf “seamless manner with an asset
management system should the Company and the District proceed forward with such a system
during the term of this Agreement. :

The Company shall perform all routine, Preventive, Predictive and ongoing Maintenance of the

Facility consistent with industry standards suoh that the facilities’and structures are maintained at
a level adequate for the efficient, long-term rehabﬂlty and pri ervation of the capital investment,
including maintaining the apph”“”‘ le buildings and structures in an aesthetically attractive and
clean condition.

The Company shall be :
systems structures and i 1mp1_
in comphance v

activity. Annually, e Company and the District shall mutually select an independent third party
to cahblate and celtlfy the accmacy of the meters. Gens&stenthth%he—}eqanements—eﬁSehedﬂcﬁe

The Company shall utilize a CMMS which documents Equipment inventory, condition,
maintenance and repair activities, and critical spare parts. The Company shall also maintain
records of performance of maintenance items, and maintenance backlog (items, applicable skills
sets and hours) for the Facility.
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The Company shall maintain the Facility and sites in good working order and repair and in a neat
and orderly condition. The Company shall provide or make provisions for all labor, materials,
and equipment necessary for the normal operation and maintenance of the Facility, including the
required Predictive and Preventive Maintenance requirements of the Operation and Maintenance
Plan.

If the Company fails to perform the required Predictive and Preventive Maintenance as specified
herein and/or fails to provide the established record keeping and documentation, the District,
after written notification to the Company and cure period as discussed in Section 5.4.2(c) of this
Agreement, shall have the right to withhold that portion of the Service Fee for-such activities. If
the deficiencies are not corrected within the cure period, the dollar amount withheld from the
Service Fee shall be the District’s best estimate of the costs necessary f01 an 1ndependent third
party to correct the noted deficiencies. %

Should Equipment failures and / or the need for replacement occur and the Company cannot
demonstrate performance of all required maintenance activities per the CMMS, the Company
shall be responsible for the costs of the repair or replacement.

3.10 Repair and Replacement Budget

The District recognizes that additional repair and 1eplacement capital spending fer-the-eld

(existing)-Faeility-may be necessary-until-suehtime-as-itisreplaced-by-the Upgrade Projeet. As
such the p1ocedules and 1espon51b111t1es as spemﬁed below are estabhshed te—aéd&ess%h%&me
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As-partefthe Company s Propoesal B-Service HeestheThe Company shall be

responsible for provision of all maintenance, repairs, and replacements for items
costing less than ten thousand dollars ($ 10,000.00 including parts, materials, and
outside labor per event.}—fornewEquipment-as-it-eomes-ontine. For repairs and
replacements costing more than ten thousand dollars ($10,000.00) (i.e. not routine
Preventive Maintenance related), the Company shall submit these items with
written explanation and justification to the District for review and, as authorized
by the District, and all costs for these items shall be funded from the District’s
Repair and Replacement Budget. The District’s authorization shall not be

umeasonably w1thheld As—paﬂ—e%&@empaﬂsj%+neﬁ&ﬂ¥repeﬁmg—requﬂemeﬂts

This section of the Agreement shall be understood to be in accord with the proposed O&M Plan
under Schedule 3.

No funds shall be disbursed from the Repair and Replacement Budget without the prior written
consent of the District. The Company, on a monthly basis, shall submit to the District a report
on expenses that should be reimbursed out of the Repair and Replacement Budget and, at its
option, may request the District to pay such expenses directly from the Repair and Replacement
Budget.

To the extent that the Company determines that it is necessary to make repair and replacement
expenditures in excess of amounts in the Repair and Replacement Budget for any Fiscal Year,
the Company shall submit a written proposal to the District, which proposal shall be considered
by the District and the Company prior to making such expenditure. Funding for any such
expenditure shall be reviewed and considered by the District.

During the Contract Term, the Company shall recommend and perform activities to be paid for
from the Repair and Replacement Budget as follows:

1) The Company shall determine the necessity for performing any major repair and
replacement activities payable from the Repair and Replacement Budget. Maintenance
activities shall continue to be paid for by the Company.

2) The Company shall prepare written recommendations for all major repair and
replacement activities to be paid from the Repair and Replacement Budget that the
Company determines may be required to keep the Facility in a state of good operating

Novato Wastewater Facilities Service Agreement Contract Operations, Maintenance, and Management
02/10/14 Page 22 of 118



order, which recommendations shall include the approximate cost of completing such
activities.

3) The District, within thirty (30) days of the receipt of such written recommendations, shall
either approve or deny the Company's recommendation in writing, provided that if the
District fails to notify the Company, in writing, within such thirty (30) day period of its
decision, such recommendation shall be deemed denied.

In the event that the District shall approve the Company's recommendation, and in the event the
cost of the major repair or replacement activity, plus the total aggregate cost of all such activities
previously incurred during any Fiscal Year, does not exceed the total amount in the Repair and
Replacement Budget, the District shall proceed with the recommended work, and it shall be paid
for from such Budget. g

In the event the District shall approve the Company's recommendation, but the cost of the major
repair or replacement activity, plus the total aggregate cost of all such activities previously made
during the current Fiscal Year, exceeds the total amount then in the Repair and Replacement
Budget, the District shall be responsible for providing the additional funding.

40  FINANCIAL REQUIREMENTS

4.1 Service Fee

Commencing with the first Billing Month, and for each Billing Month thereafter during the Term
of the Agreement, the District shall pay the Company a Service Fee for the Services provided by
the Company. The Service Fee shall be paid monthly in accordance with Schedule 14. The
Service Fee shall be adjusted annually for EPFinflationary changes using the methodology
established in Schedule 8. The Service Fee includes all compensation to the Company for
managing, operating, and maintaining the Facility. Except for additionally authorized work as
specified in Section 8 herein, including Repair and Replacement Budget (as described in Section
3.10 above), expenditures or authorized work resulting from the impacts of complying with
future changes in laws, or adjustments for operational costs of Capital Improvements other than
those associated with the Upgrade Project, or any adjustment for changes in flows or loadings as
set forth in Schedule 8, or any cost saving or performance excellence incentive payments, the
Company shall not be entitled to any additional compensation.

4.2 Pass Through Costs

Schedule 13 lists the Pass Through Costs. Pass Through Costs for any Billing Month shall be the
sum of the expenses set forth in Schedule 13 hereto which were incurred by the Company during
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such Billing Month or in the case of utilities were utilized by the Company during the Billing
Month. Such costs shall be actual costs for usage of the identified items paid by the Company to
third parties without additional mark-up by the Company and those costs incurred and paid by
the District which are the responsibility of the Company pursuant to the Agreement (electricity,
natural gas, and diesel fuel). The costs for electricity, natural gas, and diesel fuel shall be paid by
the District based on the quantities used by the Company, for amounts up to the maximum usage
amounts set forth in Schedule 13. Usage beyond the Usage Caps (“Excess Pass Through Costs™)
shall be paid by the Company, subject to the limitations set forth in Section 4.6 hereof. Schedule
13 shall be revised by the Company and the District for new capital Equipment, new regulations
and long term changes in flows and loadings and the Usage Caps updated consistent with these
changed conditions.

4.3 Change in Law

Changes in Law after the Contract Date that result in a change in scope of Services for the
Company, will be eligible for an increased or decreased Service Fee based upon the costs
(Service Fee or Pass Through) necessary to satisfy the Change in Law condition. The Company
shall develop the cost justification for review and acceptance by the District. Any such
adjustments shall be subject to the provisions of Section 4.6 hereof.

4.4 Range of Operations and Compensation

The Service Fee shall be based on treating all wastewater within the ranges set forth in Schedule
2 for flow and loadings, and subject to Section 5.8.2.5 regaiding treating influent wastewater
within the design parameters of the facility. If'the influent wastewater quantity or characteristics
increase or decrease from the established baseline of Schedule 2, on a twelve (12) month moving
average basis, the Company and the District shall negotiate in good faith to adjust upward or
downward the Service Fee per the adjustment methodology as summarized in Schedule 8. Any
such adjustments shall be subject to the limitations on Minimum Compensation and Maximum
Compensation set forth in Section 4.6.

4.5 Sharing of Cost Savings and Performance Excellence Incentives
4.5.1 Cost Savings -

During the operating period, the Company may suggest to the District Capital Improvements,
and/or modified operating procedures for the Facility for more cost-effective operation and
maintenance of the Facilities that may reduce the Service Fee, or Pass Through Costs. Such
suggestions, including the costs, benefits, and anticipated net savings shall be provided in writing
to the District.

If the District approves such Capital Improvements or modifications, and such Capital
Improvements or modifications result in a net savings, the Company shall be entitled to [sixty
percent (60%)] of the net savings, and the District shall be entitled to [forty percent (40%)] of the
net savings after recovery of the documented costs for the Capital Improvements. Such share of
the net savings shall be either a one-time payment to the Company, or an annual payment,
depending on the nature of the modification and the resulting net savings, as mutually agreed by
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the District and Company. Any such payments shall be subject to the limitations on minimum
compensation and maximum compensation set forth in Section 4.6 hereof.

4.5.2 Performance Excellence Incentives

Consistent with the District’s objectives of an efficient and effective wastewater utility,
incentives for performance excellence are hereby established by the District. The performance
excellence incentives are detailed in Schedule 14 of this Agreement. Any such payments shall
be subject to the payment limitations of IRS Revenue Procedure 97-13 proyisions.

4,6  Adjustments to Comply with IRS Revenue Procedure 97-13

The District has previously obtained tax exempt financing to fund Facility construction/upgrade
costs. The District has covenanted with its lenders that it will take no action that would
adversely affect the tax-exempt status of interest on the financing. Therefore, this Agreement is
intended to comply with IRS Revenue Procedure 97-13 and any successor amendment hereto
(hereinafter 97-13). It is intended that this Agreement comply with Section 5.03(2) of 97-13 and
that at least 80 percent of all compensation paid to the Company constitute a periodic fixed fee as
defined in 97-13. In this regard, the District and the Company agree to limit any and all non-
periodic fixed fees payable to the Company (hereinafter “Variable Fees”) in any year pursuant to
the Agreement to an amount not in excess of twenty percent (20%) of the Service Fee (as
adjusted for the CPI Service Fee Escalator) payable for that year. For this purpose, Variable Fees
include, but are not limited to, adjustments for operational costs of Capital Improvements other
than those associated with the Upgrade Project and adjustments for changes in flows or loading
under section 4.1 and Schedule 8, increased payments for changes in law pursuant to section 4.3,
sharing of cost savings pursuant to section 4.5.1 and performance excellence incentives and other
incentives pursuant to section 4.5.2 and Schedule 14. Notwithstanding the above, Company shall
be entitled to receive any and all compensation otherwise due to it, to the extent the same can be
accomplished within the limitations and requirements of IRS Revenue procedure 97-13.

5.0 LEGAL AND BUSINESS REQUIREMENTS
5.1 Term ‘

Subject to the language of Section 5.1 of the agreement dated 9/24/09 between the parties, the
District is hereby exercising its unilateral option to extend the term for two consecutive 3 year
terms from the original expiration date of June 1, 2015. The parties mutually agree to extend the
termination date to:June:30, 2021 to coincide with the District’s fiscal year.

Hence, the term of the Agreement shall be-five(5)-years be from July 1, 2014 to June 30, 2021,
with twe-one six(36) year extension eptiens-at the District’s unilateral option as specified in
Schedule 16 of this Agreement and incorporated herein by reference, subject to the District’s
right to terminate under Section 5.5 of this Agreement. As specified in Schedule 16, the
extension option shall be provided at the then-existing Service Fee price or at an alternate price
as mutually determined by the District and the Company consistent with Schedule 16.
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5.2 Indemnification and Liability Cap
5.2.1 Liability Indemnification to be Provided to the District

Company shall indemnify, defend at Company’s expense with counsel reasonably acceptable to
the District, and hold harmless the District and its officials, commissioners, officers, employees,
agents, and volunteers (“District Indemnitees™) from and against any and all losses, liability,
claims, suits, actions, damages, and causes of action arising out of any personal injury, bodily
injury, loss of life, or damage to property, or any violation of any federal, state, or municipal law
or ordinance, to the extent caused, in whole or in part, by the willful misconduct or negligent acts
or omissions of Company or its employees, Subcontractors, or agents, provided, however, that
Company shall be liable only for that percentage of total damages that corresponds to its
percentage of total negligence or fault. The foregoing obligation of Company shall not apply
when: (1) the injury, loss of life, damage to property, or violation of law arises from the active
negligence or willful misconduct of the District Indemnitees and (2) the actions of Company or
its employees, Subcontractor, or agents have contributed in no part to the injury, loss of life,
damage to property, or violation of law. It is understood that the duty of Company to indemnify
and hold harmless includes the duty to defend as set forth in Section 2778 of the California Civil
Code. Acceptance by District of insurance certificates and endorsements required under this
Agreement does not relieve Company from liability under this indemnification and hold
harmless clause. This indemnification and hold harmless clause shall apply to any damages or
claims for damages whether or not such insurance policies shall have been determined to apply.
By execution of this Agreement, Company acknowledges and agrees to the provisions of this
Section and that it is a material element of consideration.and that Company’s duty to indemnify
and defend shall survive the expiration or earlier termination of this Agreement.

As set forth in Section 5.2.1, the Company shall defend and indemnify the District for any and all
claims related to any worker’s compensation type injury, however pleaded against the District,
brought by Company employees ot others (excepting District employees) related to the
Company’s performance of this Agreement.

The Company shall reimburse District Indemnitees for all expenditures, including reasonable
attorney’s fees, incurred by District Indemnitees to enforce its right to indemnification pursuant
to the terms hereunder.

The Company is responsible for safety related to its operation of the Facility and other
responsibilities under this Agreement. The Company shall prepare and provide an annual safety
plan to the Dlstnct t01 the District’s review. qzh%—D%S—FHGt—VV&H—hW%t—h%pl—ﬁfﬁ%%W%d—bﬁ

SRR Hoineer A it= Except for
any capltal expenses and / or Fac111ty Modlﬁcatlons and / or addltlons 1dent1ﬁed by the District
review, the Company will be responsible for all operational costs and expenses for all corrective
actions to achieve a satisfactory review and audit. The District shall remain responsible for all
Capital Expenditures as a required result of a safety audit. The Company shall pay-the-eosts-of
defensedefend and indemnify the District Indemnitees for any and all claims related to any
worker’s compensation type injury, however pleaded against the District brought by Company
employees or others (excepting District employees) related to the Company’s performance of
this Agreement.

Novato Wastewater Facilities Service Agreement Contract Operations, Maintenance, and Management
02/10/14 Page 26 of 118



A District Indemnitee shall promptly notify the Company of the assertion of any claim against it
for which it is entitled to be indemnified hereunder, shall give the Company the opportunity to
defend such claim, and shall not settle the claim without the approval of the Company. These
indemnification provisions are for the protection of the District Indemnitees only and shall not
establish, of themselves, any liability to third parties.

5.2.2 Liability Cap

Notwithstanding anything contained in Section 5.2.1 hereof to the contrary, the liability of the
Company pursuant to Section 5.2.1 hereof or under this Agreement shall not exceed thirty-fifteen
mllhon dollars ($3£H 3, 000 OOO) (the “L1ab111ty Cap”) cumulatlvely for the Contract Term

Dﬂme&mda—Seeﬁeﬂé%&efeeﬁeﬂméa—thﬂAg%emeﬁFaﬁépmwded—fuﬁhe} howeve1 that

in no event shall any fines or penalties caused in whole or in part by Company’s actions count
toward the Liability Cap. The provisions of this Section shall survive termination of this
Agreement.

5.2.3 Liability Indemnification to be Provided to the Company

The Novato Sanitary District agrees that, to the extent permitted by Applicable Law, it shall
protect, indemnify, defend and hold harmless the Company and its Affiliates and their respective
officers, directors, shareholders, agents and employees (the “Company Indemnitees”) from and
against all claims for Loss and Expense in any lawsuit, including appeals, for personal injury to,
or death of, any person, or loss or damage to property arising out of (1) the active negligence,
wrongful conduct or other fault of the District or any of its, officers, employees, agents,
representatives, contractors or subcontractors in connection with its obligations or rights under
this Agreement, or (2) the pelfonnance or nonpelformance of the District's obligations under this
Agreement.

The District shall not, however be required to reimburse or indemnify any Company Indemnitee
for any Loss-and-Expense due to (a) the negligence or other wrongful conduct of any Company
Indemnitee or (b) due to any Uncontrollable Circumstance or any act or omission of any
Company Indemnitee judicially determined to be responsible for or contributing to the Loss-and-
Expense, and the Company Indemnitee whose negligence or other wrongful conduct, act or
omission is adjudged to have caused such Loss-and-Expense shall be responsible therefore in the
proportion that its negligence or wrongful conduct caused or contributed to the Loss-and-
Expense.
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To the extent the parties cannot, after good faith attempts, resolve any controversy or dispute that
may have arisen under,the ‘Agreement, either party, to the extent its interests are adversely
impacted, may refer the matter to mediation. If despite the good faith efforts of the parties to
resolve the dispute, and mediation does not conclude with a resolution of the dispute, either party
may refer the matter to alternative dispute resolution as provided below.

5.3.1 Negotiation

The District and the Company agree, prior to invoking any other method of dispute resolution as
provided in this Agreement, first to engage in good faith negotiations regarding any dispute.
Either party may invoke good faith negotiations by written notice to the other, and, upon receipt
of such written notice, said negotiations shall commence forthwith. If the dispute has not been
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resolved by mutual agreement within seven (7) calendar days of the commencement of
negotiations, either party may refer the dispute to mediation as provided below.

5.3.2 Mediation

In the event that any dispute cannot be resolved through negotiation, either party may invoke the
services of a mediator to conduct mediation of the dispute by giving written notice to the other of
its intent to invoke mediation, which notice shall include a brief but detailed description of the
dispute, including the relief requested. Within fifteen (15) days of such notice, the parties shall
agree upon a disinterested third party mediator, who shall fix a time and, slace for the mediation,
which date shall not be later than fourteen (14) days from the date of the receipt of such notice,
and shall give the parties at least ﬁve (5) business days written notige initial mediation

W (15) days of such

convening such mediation, either party may refer the
as provided below or institute formal legal prqg:eedln

within reasonabl e after the dlspute has arisen, and in no event shall it be made after the date
when institution of légal‘or equitable proceedings would be barred by the applicable statute of
limitations. The party filing a notice of demand for arbitration must assert in the demand all
disputes then known to that party on which arbitration is permitted to be demanded.

The Parties involved in the dispute shall seek to agree on a mutually acceptable provider
organization for administration of the arbitration proceeding. If the parties are unable to agree
within 20 days after delivery by a Party of the demand for arbitration, the arbitration shall be
administered by JAMS and conducted in Marin County, California. If JAMS is unwilling or
unable to (i) serve as the provider of arbitration or (ii) enforce any provision of this arbitration
clause, the District may designate another arbitration organization with similar procedures to
serve as the provider of arbitration.
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All claims shall be determined by one arbitrator. The arbitrator shall have at least five (5) years
direct experience with environmental remediation at solid waste facilities and shall be
independent of, and unaffiliated with, either party (and shall not ever have been an employee of
any party, under contract with any party in the past five (5) years or acted as an arbitrator for any
party within the past five (5) years). If the parties are unable to select an arbitrator within twenty
(20) days after the provider organization for administration of the arbitration proceeding has
been determined, the organization administering the arbitration shall select a qualified arbitrator
from its panel.

The arbitration hearings shall commence within ninety (90) days of th demei"ﬁ'd for arbitration
and close within forty-five (45) days of commencement and, the decision of the arbitrator shall

be issued within forty-five (45) days of the close of the hearing. T: s shall have the right
to such dlSCOVCIY as permltted by California Code of C1V1l Proc”"’ule §12 5. The arbitrator

sew1ces unde1 the Agreement, without interruption or
'spute(s) unless the mattel at 1ssue precludes such

For any dispute in lving; contract termination, payment of major fines or penalties and
adequacy of maintenance issue upon termination, either party may institute formal legal
proceedings for resolution of the dispute. Other matters may be excluded from formal legal
proceedings by mutual agreement of the parties, but either party shall have all rights under law
and equity with respect to all matters not subject to binding arbitration.

54 Meet and Confer, Breaches, and Defaults

5.4.1 Request to Meet and Confer
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If any problem occurs that materially affects this Agreement or a Party’s ability to perform under
this Agreement, either Party can send notice describing the problem and requesting a meet and
confer. The Parties may choose to meet in person or by teleconference. The meet and confer
process is intended to be a prerequisite to sending a notice of default. If either Party does not
agree to the meet and confer, does not appear at the meet and confer meeting, or if the Parties are
not able to correct the performance issue or solve the problem within a reasonable time after the
meet and confer, the aggrieved Party may send a notice of default.

Notwithstanding the above, there is no requirement that the meet and confet. process be used for
a failure to pay, or for urgent matters of public health or other matters iring immediate
resolution.

5.4.2 Breaches

5.4.2(a) Definition. A breach is a material;
obligations conferred by any provision of this Agreement.

5.4.2(b) Notice of Breach. Either Party fhall promptly notice the other Party
regarding the occurrence of a breach as soon as such breach bécomes known to the noticing
Party. Such notice shall be given verbally followed immedi: y written notice.

5.4.2(c) Cure of Breach. D
breach, if applicable, as soon as possible afte
receiving verbal notice of a breach, District o
applicable, as follows:

secures writteh agreement from the other Party to extend the cure perlod if apphcable and
provides the other:Party, no Tess than weekly, written status of progress in curing such breach,
and diligently proceeds o complete same. No cure right shall attach to certain breaches unless
as specified in Sect10 .5 below.

5.4.2(d) Remedy of Breach, Other Remedies. The Parties shall be entitled to all
available monetary or equitable remedies, including specific performance and injunctive relief.
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5.5  Default
5.5.1 Events of Company Default.

Each of the following breaches, if uncured after the applicable cure period, if any, or a
repeated pattern of any of the following, shall constitute an event of default by the Company:

() Failure or refusal of the Company, following a notice and cure period of thirty
(30) days, to timely perform any material obligation under the Agreement unless such failure or
refusal is clearly recognized, justified and excused by the terms and co 10ns of the Agreement.

results of a similar pr: oceedmg instituted by or against the
thirty (30) day cure period shall apply to such an event.

No cure period sh pply to such an event

@A) If Company fails to provide or maintain in full force and effect the Insurance, or
to provide indemnification coverage as required by this Agreement. No cure period shall apply
to such an event.

) If Company falls out of full regulatory compliance or violates any orders, permits
or filings of any Governmental Body having jurisdiction over Company, which violation or non-
compliance materially affects the Company’s ability to perform under this Agreement, provided
that Company may contest any such orders or filings by appropriate proceedings conducted in
good faith, in which case no breach shall be deemed to have occurred during the pendency of the

Novato Wastewater Facilities Service Agreement Contract Operations, Maintenance, and Management
02/10/14 Page 32 of 118




contestation or appeal, to the extent Company is able to adequately perform the Services during
such period.

k) If there is a seizure or attachment of, or levy on, the operating equipment of
Company, including without limits its equipment, maintenance or office facilities, or any part
thereof which materially affects the Company’s ability to perform the Services. No cure period
shall apply to such an event.

D If Company or any of its officers, directors, employees, or othels in position to

99

supervise or influence actions under this Agreement, be “found guilty”

tors or employees, or
guilty, and any

bEI14

but not 11m1ted to the pleas of “guilty, nolo contender
limited to any activities related to or carried out purs
(2) illegal transport, processing or disposal of hazard
officials, or (4) fraud or tampering. If District does not tet
Company’s officers, directors or employees are “found gullty,
Company shall dismiss or remove its office

guilty” and take a necessary and appropria

e this Agreement when any of
and upon direction of District,

(b) . Termination. Terminate the Agreement, provided that no termination
shall be effective until the District has given written notice to the Company of its decision to
terminate the Agreement.

() All Other Available Remedies. In addition to, or in lieu of termination, to
exercise all of its remedies in accordance with this Section 5 and any other remedies at law and
in equity, to which the District shall be entitled, according to proof.
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(d) Damages Survive. If the Company owes any damages upon District’s
termination of the Agreement, the Company’s liability under this Section 5 shall survive
termination.

5.5.4 Events of District Default

The Company may terminate the Agreement upon the occurrence of an event of Default by the
District and an appropriate cure period following written notification by the Company.

Events of Default, without limitation, include the following:

(a) Bankluptcy The filing by the Dlstnct ofa petition seeking relief under

ists which shall, unless
-tof the District and Wthh

(60) days, and the District has neither challeng
conclusmn that such fallule or: Iefusal to perfor

identifying st h default.

5.5.6 Comp iny Remedies in the Event of District Default

Upon failure to cure a District default, the Company shall, in addition to its right to
collect monetary damages, have the following rights:

(a) Waive Default. To, at its sole discretion, waive the District default.

(b) Termination. Terminate the Agreement, provided that no termination
shall be effective until the Company shall have given written notice to District of its decision to
terminate the Agreement.

Novato Wastewater Facilities Service Agreement Contract Operations, Maintenance, and Management
02/10/14 Page 34 of 118




(c) All Other Available Remedies. In addition to, or in lieu of termination, to
exercise all of its remedies in accordance with this Section 5 and any other remedies at law and
in equity, to which the Company shall be entitled, according to proof.

(d) Damages Survive. If the District owes any damages upon the Company’s
termination of the Agreement, District’s liability under this Section 5 shall survive termination.

5.5.7 Substitute Services

th regard to an event
ithin the time period

In addition to exercising any or all remedies specified in this Agreement
of Company breach or default, respectively (which has not been cure

operate the Facility or perform the Services required under
have the right to immediately assume possession of the Facility.

5.5.8 Waiver

A waiver by one Party of one breach or default by the other"
waiver of any other breach or default by that Party, including ith respect to the same
i chior default. The

subsequent acceptance of any damages or othe

a waiver of any pre-existing or concurrent bréach o

The District, by virtue of providing the property insurance as specified in Schedule 7, shall carry
and keep in force such property insurance as is needed to mitigate the financial effects of
Uncontrollable Circumstances to which the Facility may be subject. All insurance proceeds
available from policies covering any Uncontrollable Circumstance act or event shall be used to
mitigate any damages caused by such Uncontrollable Circumstance insurable event.

(b) Notice. The Party claiming excuse from performance of its obligations based on an
Uncontrollable Circumstance shall Notify the other Party as soon as is reasonably possible, but
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in no event later than three (3) working days after the occurrence of the event constituting the
Uncontrollable Circumstance. The Notice shall include a description of the event, the nature of
the obligations for which the Party claiming Uncontrollable Circumstance seeks excuse from
performance, the expected duration of the inability to perform and proposed mitigation measures.

5.5.11 Termination by Labor Unrest

If personnel employed by the Company and performing Services pursuant to the Company's
obligations under the Agreement shall go on a labor strike or slowdown, or. if a work stoppage,
walkout or secondary boycott shall occur, for any reason or cause whatsoever;.and such act or
event effectively prevents the Company from performing its material obligations under the
Agreement, the District may, in its sole discretion, by notice to the Company, terminate the
Agreement forthwith.

5.5.12 Termination for Uncontrollable CircumstanceS'

If an Uncontrollable Circumstance shall occur relative to a material obligation of the Company
under the Agreement and such Uncontrollable Circumstance or the effect thereof preventing
performance of such material obligation shall continue for a period of thirty (30) days, the
District, upon notice to the Company, may, at its sole discretion; terminate the Agreement
forthwith, notwithstanding that such Uncontrollable Circumstance may enly be cured by the
District's procurement or implementation of a capital improvement, repair or construction which
the District determines, in its sole discretion; not to procure or implement. In the event of
termination for Uncontrollable Circumstances, Company shall be entitled to reimbursement of
costs from District for reasonable mobilization and related costs upon Cost Substantiation by
Company. Such amount shall not in any event exceed those provided for in Section 5.5.13 for
Termination for Convenience, and shall be Company’s sole remedy against District in the event
of a termination for Uncontrollable Circumstances;

5.5.13 Termination for Convenience -

The District shall have the right to terminate the Agreement at its sole discretion, for its
convenience and without cause at any time after the execution of the Agreement upon ainety-one
hundred and eighty (99180) days’ prior written notice to the Company. If the District exercises
its right to terminate the Agreement, the District shall pay the Company a termination fee equal
to an amount specified in this Section 5.5.13. The fees shall include costs for demobilization and
related costs, but shall in no way include payment for future profits that could have been
received by the Company had the Agleement contmued for its entire term. %Ch%maeﬂmum

Notwithstanding any other terms of this contract to the contrary, upon any termination of this
Agreement pursuant to this Section or any other section of this Agreement, the Company shall
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also be paid all amounts due for goods or Services provided hereunder prior to termination,
which are to be paid as part of the Service Fee or any other provision of this Agreement but not
yet paid as of the date of termination.

The Company agrees that the applicable termination payments provided in this Section shall
fully and adequately compensate the Company and all Subcontractors for all profits, costs,
expenses, losses, liabilities, damages, taxes, and charges of any kind whatsoever (whether
foreseen or unforeseen) attributable to such termination of the Company’s right to perform this
Agreement.

After the date of any termination under this Section, the District may at any time (but without
any obligation to do so) take any and all actions necessary or desirable to continue the Services
so terminated, including, without limitation, entering into contracts with other contractors.

5.5.14 Enforcement Costs

The Company agrees to pay to the District all Fees and Costs incurred by or on behalf of the
District in enforcing payment or performance of the Company’s obligations hereunder,
including, but not limited to, reasonable attorney’s fees and court costs, provided, however, that
District shall provide reasonable Cost Substantiation of all such Fees and Costs and shall
reimburse Company all such Fees and Costs to the extent the Company is later adjudged not to
have been in violation of its obligations as spec1ﬁed herein.

5.6 Project Guarantor and Performance Bond

The Company shall provide a Project Guarantor that executes the Guarantee as set forth in
Schedule 6. This Guarantee must be executed concurrently with the Agreement Amendment on
the Contract Date. At the District’s sole option, the District may require the Company to provide
a performance bond in an amount equal to the annual Service Fee, including Pass Through Costs.
Costs for the performance bond shall be_t1eated.as a Pass Through Cost. If requested by the
District, the Company shall secure and maintain the performance bond as required in the
Agreement throughout the Term, or until cancelled at the request of the District.

5.7 . Insurance
5.7:1 - General Requirements Novato

The Company shall provide insurance for the coverage amounts set forth in Schedule 7 included

w1th1n the Service F gas Gos%sioﬁh&s&ns&raﬂe%shalkb&&%ﬂ%d—&%%ﬁﬁ—?h&@ﬂgh—@@ﬁﬁm}essﬂe

Company commencing Selvwes the Gempaiw—s—ms&}aﬂee—bfekel—Company shall send to the
District a certificate indicating that the required insurance is in place. The Company shall secure

and maintain the Insurance as required in the Agreement.

The representative signing the certificate shall furnish evidence that he is authorized to sign as
well as his address and the agency or agencies through which the insurance was obtained.
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5.7.2 Insurers, Deductibles and District Rights

All Insurance shall be procured and maintained from financially sound and generally recognized
responsible insurance companies allowed to do business in the State of California selected by the
Company. The Company shall be responsible for any deductible amounts, which shall not be
Pass Through Costs. All policies evidencing such insurance shall provide for payment of the
losses to the District, and to the Company as their respective interests may-appear. All policies
of insurance required by this Section shall be primary insurance without any right of contribution
from other insurance carried by the District. The District, and its or, board members,
officers, employees, agents and persons under the District's cont Vi
as Additional insured with respect to the Company’s duties and act
Agreement under these policies (excluding the worker’s ggmpensaﬁon insurat
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5.7.3 Certificates, Policies and Notice

The Company shall deliver to the District, as soon as practicable after the execution of this
Agreement and within five (5) days of each renewal thereafter Certificates and any applicable
endorsements as required in this Agreement the insurance policies which the Company is
required to maintain pursuant to this Section, listing the name of the insurers issuing such
insurance, certifying that the same are in full force and effect and giving the amounts and
expiration dates of such insurance. . Whenever a Subcontractor is utilized, the Company shall
require the Subcontractor to procure and maintain during the applicable Term comprehensive
general liability, worker's compensation and motor vehicle liability insurance coverage subject to
the requirements of Schedule 7, covering damage caused by actions of the Subcontractor or its
employees. ek

5.8 Regulatory Compliance Guarantee
5.8.1 Regulatory éompliance guarantee provided by the Company

a) The Company will-shall meet all applicable regulatory requirements and the performance
standards and guarantees specified in Schedule 1 of this Agreement which can be met within the
capabilities of the Facilities. This section addresses treated effluent from the Facility which fails
to meet the Performance Standards and Guarantees specified in Schedule 1. The Company is
responsible for meeting the applicable regulatory requirements first, followed by any additional
requirements specified in this Agreement.

b) The Company shall, within the design capability and capacities of the Novato WWTP,
maintain compliance with the regulatory requirements of NPDES Order No. R2-2004-60932010-
0074, and California Order No. 92-065 as applicable to the Company scope of work.
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c) The Company shall, within the design capability and capacities of the Novato WWTP
maintain compliance with the Bay Area Air Quality Management Permits applicable to the
Nevato-and-Ignaeio-all “Facilities” and Company’s scope of work. The District and Company
recognize a lack of redundancy for abating biogas. The Company will stock the manufacturer
recommended spare parts to minimize down time of the biogas flare and maintain the existing
equipment per manufacturers recommendation. Any failure of the flare due to the lack of
redundancy that results in an air quality violation will be the responsibility of the District. Any
failure of the flare due to the Company’s negligence to maintain the biogas flare per
manufacturer’s recommendation that results in an air quality violation Wlth be the responsibility
of the Company.

d) The Company shall, within the design capabilities and capaeltles of the Nevate-W-WTP
andIgnacio-Transfer Pump-StationFacilities”, maintain compliance with apphcable safety and

security standards and regulations within Company’s scope of Work

5.8.2 Non-Compliance Assessment

The following sequence outlines the procedures if the Company falls to meet Efﬂuent Limits for
treating influent wastewater: :

ks The Company shall immediately take the appropriate and all reasonable action to satisfy
all regulatory requirements. e, B

2. Within twenty-four (24) hours of noncornphance the Company shall provide a plan to
the District explaining the cause of such fa11u1e and outhmng corrective actions for preventing
similar or related fallures in, the futule :

3. The District will"i‘eview and?approve the n{Ian;-witllin forty-eight (48) hours upon receipt.

4. The District 1ecoonlzes that the: Company is responsible to the District for meeting

Effluent Limits only under those conditions where the influent wastewater is within the design
parameters of the facﬂlty If a smlatlon does occur where the influent wastewater is outside of
design pa1a1nete1s the Biste ive Company shall immediately implement is-te-assure

that an mdustly best pr. actlces p1og1 am to meet Effluent Limits strredietele melemeonted by
the Company.

3.8.3 F ailure to Meet Regulatory Requirements and Schedule 1

1. The Company shall be responsible for any fines or penalties assessed by regulatory
agencies as a consequence of the non-compliance due to Company negligence.

2. Company’s failure to implement any of the corrective actions in Section 5.8.2 will result
in the District’s ability to impose Liquidated Damages in the amount of five thousand dollars
($5,000) per day, per violation for substantial and continuous violations that threaten public
health and/or safety and/or the environment from the date of violation. The charges which may
be assessed under this provision shall in no way substitute for or relieve the Company of
financial and legal obligations from regulatory agencies. The District reserves the right to offset
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the monthly service fee by the Liquidated Damages, if any, charged to the Company under this
Section.

3! Repeated failure to responsively perform other aspects of the Services contained in the
Agreement, including reporting and administrative requirements, upon written notification to
correct and a reasonable time period to correct, will result in the District’s ability to impose a
non-compliance assessment in the amount of one thousand dollars ($1,000) per day until such
time as the noted deficiency is corrected or the District elects to terminate the Agreement. Such
non-compliance assessment may be increased by the District to the amount.of five thousand
dollars ($5,000) per day for any repeated failure to comply with the same patticular standard
previously violated within any twelve (12) month period. Such increase of the non-compliance
assessment shall be actionable by the District only after a reasonable notice and cure period for
the repeated violation. 4 i

5.9  Certain Obligations of the Company Upon Termination or Expiration
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5.9.1 Company Obligations Upon Termination

Upon a termination of the Company's right to perform this Agreement under Sections 5.4 and
5.5, hereof or upon the expiration of this Agreement under Article 5.1 hereof, the Company shall,
as applicable: (1) stop the Services, as applicable, on the date and to the extent specified by the
District; (2) promptly take all action as necessary to protect and preserve all materials,
Equipment, tools, facilities and other District property; (3) clean the Facility and the grounds,
and leave the same in a neat and orderly condition; (4) promptly remove all employees of the
Company and any Subcontractors and vacate the Site (except to the extent necessary to perform
the work described in this paragraph or as may be retained or employed by the District, at
District’s election); (5) promptly deliver to the District copies of any and all Subcontracts,
together with a statement of: (a) the items ordered and not yet delivered pursuant to each
agreement; (b) the expected delivery date of all such items; (c) the total cost.of each agreement
and the terms of payment; and (d) the estimated cost of canceling each agreement; (6) advise the
District promptly of any special circumstances which might limit or prohibit cancellation of any
Subcontract; (7) give written notice of termination, effective as of date of termination of this
Agreement, promptly under each policy of insurance’(with a copy of each such notice to the
District), but permit the District to continue such policies thereafter at its own expense, if
possible; and (8) take such other actions, and execute such‘other documents as may be necessary
to effectuate and confirm the foregoing matters, or as may be otherwise necessary or desirable to
minimize the District’s costs, and take no action which shall i 1ncrease any amount payable to the
District under this Agreement. :

5.9.2 Additional Obligations

Upon termination of the Company's right to perform this Agreement under Sections 5.4 and 5.5,
hereof or upon the expiration of this:Agreement under Article 5 hereof, the Company at its cost
and expense shall provide, and shall use its best reasonable efforts to cause its Subcontractors to
provide operational and maintenance systems advice and support to the District or any
replacement operator designated by the District. Such advice and support shall be for a period of
thirty ninety (90) 30) days and shall include providing any operating manuals, operating
procedures; maintenance ‘and operating records, data and any other information that is not
confidential and proprietary in nature; or other information which is useful or necessary for the
District or any replacement operation designated by the District or any such replacement
operator to perform the Seryices. If terminated pursuant to the above sections, the Company
shall exercise industry best practices efferts-to maintain the performance of the Facility during
the transfer to the District.

5.9.3 Company Payment of Certain Costs

If termination is pursuant to Section 5.5.1 hereof for a Company Event of Default, the Company
shall be obligated to pay the costs and expenses of undertaking its post-termination
responsibilities under this Section. If the Company fails to comply with any obligations under
this Section, the District may perform such obligations and the Company shall pay on demand all
reasonable costs thereof subject to receipt of invoices or other cost substantiation.
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5.9.4 District Payment of Certain Costs

If termination is for the convenience of the District under Section 5.4 hereof or due to a District
Event of Default pursuant to Section 5.4 hereof, the District shall pay to the Company within
sixty (60) days of the date of the Company's invoice supported by Cost Substantiation all
reasonable costs and expenses incurred by the Company in satisfying the requirements of this
Section.

5.10  Survivability of Provisions

The provisions contained in Article V Section 5.2; Section 5.7, Section 5.8 and Section 5.9 shall
survive termination of this Agreement with respect to claims arising during the Term hereof.

6.0 REPRESENTATIONS AND WARRANTIES

6.1 Representations of the District

The District represents and warrants to the Company aéfollows: :
6.1.1 Existence and Powers k

The District is a body corporate and politic constituting a sanitary district, validly existing under
the Constitution and the laws of the State, with full legal right, power and authority to enter into
and to perform its obligations under this Agxeement

6.1.2 Due Authorization and Binding Obligation |

The District has the authouty to énter into and peltmm its obligations under this Agreement.
The District has takenall actions re¢quired by law ot:6therwise to authorize execution of this
Agreement. The pelson(s) swnmg ﬂllS Agleement on behalf of the District have authouty to do
S0, and this Ameement ; 0 i

constltutes a legal, Vahd and bmdmg obhgatlon of
the D1strlct enforceable ‘against the District in accordance with its terms, except as the same may
be limited by bankruptcy, msolvency or other similar laws affecting creditors' rights from time to
time in effect. ~

613 No Conflict.

To the best of the Dlstnct s knowledge, after reasonable investigation, neither the execution nor
delivery Neitherthe execution-nor-delivery by-the Distriet-of this Agreement, nor the
performance by the District of its obligations in connection with the transactions contemplated
hereby or the fulfillment by the District of the terms or conditions hereof (1) conflicts with,
violates or results in the breach of any constitution, law or governmental regulation applicable to
the District, or (2) conflicts with, violates or results in the breach of any term or condition of any
order, judgment or decree, or any contract, agreement or instrument, to which the District is a
party or by which the District or any of its properties or assets are bound, or constitutes a default
under any of the foregoing.
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6.1.4 No Approvals Required

No approval, authorization, order or consent of, or declaration, registration or filing with, any
Governmental Body or referendum of voters is required for the valid execution and delivery by
the District of this Agreement or the performance by the District of its payment or other
obligations hereunder.

6.2  Representations and Warranties of the Company
The Company represents and warrants to the District as follows:
6.2.1 Existence and Powers

The Company is a corporation duly organized, validly existing énd in good.‘s_tanding under the
laws of the State of Delaware and has the authority to do business in this State, with the full legal
right, power and authority to enter into and perform its obligations under this Agreement.

6.2.2 Due Authorization and Binding Obligaﬁbn

The Company has the authority to enter into and perform its obligations under this Agreement.
The Company has taken all actions required by law or otherwise to authorize execution of this
Agreement. The person(s) s1gmn0 thlS Agleement on behalf of the Company have authouty to
do so, and this Agreement . 3 :
aﬂﬂ%eessayeeypeﬁ%aeﬁeﬁeﬁthe—eemp&%d—consututes a legal, Vahd and binding
obligation of the Company, enforceable against the Company in accordance with its terms,
except to the extent that its enforceability may be limited by bankruptcy, insolvency or other
similar laws affecting creditor‘s’ rights from time to time in effect.

6.2.3 No Conﬂlct

To the best of the Company 5 knowledoe after reasonable investigation, neither the execution
nor delivery by the Company of this Agreement nor the performance by the Company of its
obligations in connection with the transactions contemplated hereby or the fulfillment by the
Company of the terms or conditions hereof (1) conflicts with, violates or results in a breach of
any constitution, law or governmental regulation applicable to the Company or (2) conflicts with,
violates or results in a breach of any order, judgment or decree, or any contract, agreement or
instrument to 'which the Company is a party or by which the Company or any of its properties or
assets are bound, or constitutes a default under any of the foregoing.

6.2.4 No Approvals Required

No approval, authorization, order or consent, or declaration, registration or filing with any
Governmental Body is required for the valid execution and delivery of this Agreement by the
Company or the performance of its payment or other obligations hereunder except as the same
have been disclosed to the District and have been duly obtained or made.
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6.2.5 No Litigation

There is no action, lawsuit or proceeding, at law or in equity, before or by any court or
Governmental Body pending or, to the best of the Company's knowledge, threatened against the
Company, which is likely to result in an unfavorable decision, ruling or finding which would
materially and adversely affect the execution and delivery of this Agreement or the validity,
legality or enforceability of this Agreement, or any other agreement or instrument entered into by
the Company in connection with the transactions contemplated hereby, or which would
materially and adversely affect the ability of the Company to perform its obhgatlons hereunder
or under any such other agreement or instrument.

6.2.6 Ability to Perform and Practicability of Performance

The Company assumes and shall have exclusive responsibility for the operation, maintenance
and management of the Facility, consistent with the terms and requirements of this Agreement.
The Company possesses the business, professional, and:féchnical expertise to opetate, maintain,
and manage the Facility, and possesses the equipmentand employee resources required to
perform this Agreement. The Company (1) assumes the risk of treating wastewater through the
operation of the Facility which meets all of the requirements hereof even though such
performance and supply may be different from those assum’ed\,by the Company in entering into
this Agreement, and (2) agrees that sufficient consideration for the assumption of such risks and
duties is included in the Service Fee. The Company's warranties in this paragraph shall apply
notwithstanding the occurrence of any Uncontlollable Cncumstance other than those specifically
enumerated in the definition thereof. ‘ G

6.2.7 Adequacy of Price and Schedule""

The Company has reviewed caleﬁilly the documents of this Agreement, as existing on the
Contract Date. Subject to the terms of this Agreement, the Company agrees that it can perform
the operations maintenance and management of the Facility for the Service Fee set forth in
Schedule 14 and Pass Through Costs and usage set forth in Schedule 13 hereto.

6.2.8 Informa{tion Supplied by the Company

The information in this Agreement supplied by the Company is correct and complete in all
material respects.

6.3 Survival of Repreééntations and Warranties

Notwithstanding any other provision of this Agreement, the representations, warranties and
covenants in this Article 6 are intended to and shall survive termination of this Agreement.

7.0 MISCELLANEOUS
7.1 Limited Recourse to District.

7.1.1 Liability Limited to Revenues; Subordination to State Revolving Fund (SRF)
Financing, Revenue Bonds, and Lines of Credit Obligations
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The District’s obligations hereunder shall be payable solely from amounts generated from the
District’s sewer service charges and ad valorem taxes and the revenues generated from deposits
of those monies, provided that all payments to the Company shall be subordinate to the pledge
and obligation to pay debt service on any issued revenue Bond obligations, including State
Revolving Fund (SRF) financing or other lines of credit obligations. All amounts held in the
District’s running expense fund shall be held for the uses permitted thereby, and no such
amounts shall constitute property of the Company. In addition to the provisions of the District’s
Bond indenture, the District may further pledge, hypothecate, transfer, or assign any of its funds
including revenues, in any lawful manner the District determines so long as.the District certifies
that the remaining revenues available to make payments hereunder will be sufficient to pay all
amounts expected to be payable to the Company hereunder.

7.2  Company Business Activities and Guarantor Credit Standing
7.2.1 Company Business

The Company agrees that its business regarding this.
contemplated by this Agreement and it will not engage'ir
connection with this Agreement other than in connection

the Company is an independent contractot;
7.2.2 Guarantee Agreement

During the Contract Term, the Company shall
Guarantee Agreement.

7.3 Relationship of the Partic

7.3.1 Company s

lthough the District reserves the right (i) to specify the desired results; (ii) to
determine (and )the delivery schedule for the Services to be performed; and (iii) to
evaluate the quality’of the completed performance, the District cannot and will not control the
means or manner of the Company’s performance. The Company is responsible for determining
the appropriate means and manner of performing the Services.

7.3.3 The Company represents and warrants that Company (i) is not currently an
employee of the federal government or the State of California, and (ii) meets the specific
independent contractor standards of the State of California. Company represents and warrants
that all Subcontractors shall also meet such independent contractor standards.
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7.3.4 Company will be responsible for any federal or state taxes applicable to any
compensation or payment paid to Company under this Agreement.

7.3.5 Company is not eligible or entitled to any federal Social Security, unemployment
insurance, state Public Employees’ Retirement System, or workers’ compensation benefits from
compensation or payments to Company under this Agreement either as an employee or quasi-
employee of District under any theory of Applicable Law, the same being expressly denied.

7.3.6 Company shall not subcontract any of the work required by this contract
exceeding thirty thousand dollars ($30,000.00) of value without the pri ritten consent of the
District, whose consent shall not be unreasonably withheld.

7.3.7 Company has no legal right to place liens or encu

eal and personal
property owned by the District and shall not assert, record or li ;

7.3.8 Company shall not assert any equity ownership i in any property, real ot personal,
of the District. ‘

7.4  Interest on Overdue Obligations

Except as otherwise provided herein, all amounts due hereunder, :whether as damages, credits,
revenue, charges or reimbursements, that are n id when due shall bear interest at a rate of the
published Bank of America prime rate as exi: he date such payment obligation became
overdue plus two percent (2%), on the basis of a thre mndred sixty-five (365) day year, and
shall be deemed added to the amount due as accrued:

ﬁd to all claims for payment or damages by any
ims to have furnished any labor, services, materials or

The Company shal ssign, transfer, convey, lease, encumber or otherwise dispose of this
Agreement, its right to execute the same, or its right, title or interest in all or any part of this
Agreement whatsoéver whether legally or equitably, by power of attorney or otherwise without
the prior written consent of the District. The following shall constitute an assignment for
purposes hereof: (i) the sale, lease, or other disposal of all or substantially all of the Company’s
assets to any other person, form, corporation, or association, (ii) the entry by the Company into
any agreement to any such effect, and (iii) the transfer of greater than fifty-one (51%) of the
ownership or control of the Company (except to a Company Affiliate). Any such approval given
in one instance shall not relieve the Company of its obligation to obtain the prior written
approval of the District to any further assignment. Any such assignment shall require the
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assignee of the Company to assume the performance of and observe all obligations,
representations and warranties of the Company under this Agreement, and no such assignment
shall relieve the Guarantor of any of its obligations under the Guaranty, which shall remain in
full force and effect during the Contract Term. The approval of any assignment, transfer or
conveyance shall not operate to release the Company in any way from any of its obligations
under this Agreement prior to the date of assignment unless such approval specifically provides
otherwise. Any assignment in violation of this Section shall be void.

7.6.2 By the District

The District may not assign its rights or obligations under this Agreement without the prior
written consent of the Company. The District may however, assign.its fights and obligations
under this Agreement, without the consent of the Company, to aw"“vther public or quasi-public
entity if such entity is legally capable of discharging the duties and obhgat ins:of the District
hereunder. Any such assignment shall require the assignee- ‘of the District to as the
performance of and observe all obligations, representations and warranties of the Distri¢t under
this Agreement. The approval of any assignment, transfer or conveyance shall not Aoperate to
release the District in any way from any of its obllgatlo s-underthis‘Agreement prior to the date
of the assignment unless such approval specifically provid

erwise. Any assignment in
violation of this Section shall be void.

7.7 Amendment and Waiver

and superseded her here being no agreements or understandings other than those written or
specified herein, unless otherwise provided. This Agreement, including all Schedules attached
hereto, constitutes the entire Agreement between the District and the Company with respect to
the management, operation and maintenance of the Facility.

7.9 Notices

All notices, demands, requests and other communications hereunder shall be deemed sufficient
and properly given if in writing and delivered in person to the following addresses or sent by first
class mail, facsimile or email, to such addresses:
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(a) If to the District: Beverly James
General-Manager-Engineer
Novato Sanitary District
500 Davidson Street
Novato, CA 94945
Tel: 415-892-1694
Fax: 415-898-2279
bevj@novatosan.com

with a copy of all written correspondence to:

Kenton Alm

District Counsel

Meyers Nave

555 12™ Street, Suite 1500 .
Oakland, CA 94607 '
Tel: 510-808-2000

Fax: 510-256-7508
kalm@meyersnave.com

(b) If to the Company:

Philip-G-Asheroft, Lanita McCauley Bates, President
Veolia Water West Operating Setrvices, Inc.
2300 Contra Costa Blvd., Suite 350

““Pleasant Hill, CA 94523
Tel: 925-771-72017.
Fax: 925-681-0236
lanita.mccauley-batés@veolia.com

(¢) If to the Guarantor: L&afentﬂ%u-g-us%%Teny Mabh; President and CEO
‘ Veolia Water North America Operating Services, LLC
~ Address: 200 Randolf Street, Suite 7900
- Chicago, IL 60601
Telephone: 312-552-2805

Email: #aﬁfem—&ﬂ%rs%e@%eimwa{em&eem

with a copy of all written correspondence to:

M-Seett-SehrangEric Robbin

General Counsel
Veolia Water North America Operating Services, LLC
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Address: 200 Randolf Street, Suite 7900
Chicago, 1L 60601

Either party may, by like notice, designate further or different addlesses to.which subsequent
notices shall be sent. Any notice hereunder signed on behalf of the notifying party by a duly
authorized attorney at law shall be valid and effective to the same extent as if signed on behalf of
such party by a duly authorized officer or employee. Notices and communications given by mail
hereunder shall be deemed to have been given five (5) days after the date of dispatch; all other
notices shall be deemed to have been given upon receipt.

Pursuant to California Code, Business and Professions Code, Division 3, Chapter 9, Article 2,
Section 7030(a), every person licensed pursuant to this chapter shall include the following statement
in at least 10-point type on all written contlacts w1th respect to which the person is a prime
contractor:

"CONTRACTORS ARE REQUIRED BY LAW TO BE LICENSED AND REGULATED
BY THE CONTRACTORS' STATE LICENSE BOARD WHICH HAS JURISDICTION
TO INVESTIGATE COMPLAINTS AGAINST CONTRACTORS IF A COMPLAINT
REGARDING A PATENT ACT OR OMISSION IS FILED WITHIN FOUR YEARS OF
THE DATE OF THE ALLEGED VIOLATION. A COMPLAINT REGARDING A
LATENT ACT OR OMISSION PERTAINING TO STRUCTURAL DEFECTS MUST BE
FILED WITHIN 10 YEARS OF THE DATE OF THE ALLEGED VIOLATION. ANY
QUESTIONS CONCERNING A CONTRACTOR MAY BE REFERRED TO THE
REGISTRAR, CONTRACTORS' STATE LICENSE BOARD, P.0. BOX 26000,
SACRAMENTO, CA 95826." :

7.10 Binding Effect

This Agreement shall bind and inure to the benefit of and shall be binding upon the District and
the Company and any assignee acquiring an interest hereunder consistent with Section 7.7.

7.11 Consent to Jurisdiction

The Company and the District irrevocably (1) agree that any Legal Proceeding arising out of this
Agreement shall be brought in either the Superior Court of California for the County of Marin or
the Federal District Court for the Northern District of California, San Francisco Division and (2)
consents to the jurisdiction of such courts in any such suit.

7.12  No Third Party Beneficiaries

Novato Wastewater Facilities Service Agreement Contract Operations, Maintenance, and Management
02/10/14 Page 50 of 118



District and Company are the only parties to this Agreement and are the only parties entitled to
enforce its terms. Nothing in this Agreement give or provide any benefit or right, whether
directly, indirectly, or otherwise, to third persons unless such third persons are individually
identified by name herein and expressly described as intended beneficiaries of the terms of this
Agreement .

7.13  Compliance With Applicable Law

In addition to any other provision of this Agreement, Company shall comply with all
federal, state, and local laws and ordinances applicable to the work unde his-Agreement
including, but not limited to those set forth in Schedule 17. Without limiting the foregoing,
Company expressly agrees to comply with: (i) Title VI of the Civi Act of 1964, (ii)
Section V of the Rehabilitation Act of 1973; (iii) the Americans:with Disab
(iv) all regulations and administrative rules established pursu )
applicable requirements of federal and state civil rights and’ tehabilitation statu
regulations. A condition or clause required by law to be'in this contract shall be ¢
included by these references.

7.14  Severability

illegal or in conflict with any law, the valid
affected and the rights and obhga’uons of the

7.15 Business License

| the Company, in order to carry out this Agreement each shall use
de such information, execute such further instruments and

liabilities differe

ot in excess of or in addition to those expressly provided for herein.
7.17  Counterparts

This Agreement may be executed in any number of original counterparts. All such counterparts
shall constitute one and the same document.

7.18  Governing Law
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This Agreement shall be governed by and construed in accordance with the domestic laws of the
State of California, without giving effect to any choice of law provision or rule that would cause
the application of laws of any jurisdiction other than the State of California.

7.19 Headings

The Table of Contents and any heading preceding the text of Articles, Sections and Subsections
of this Agreement shall be solely for convenience of reference and shall not constitute a part of
this Agreement, nor shall they affect its meaning, construction or effect.

8.0  ADDITIONAL SERVICES
8.1 Description of Additional Services

The following items shall be considered to be Add'tiéﬁ’al, ‘{S&ervices underithis Agreement:

(1) any change in Facility operations, personnel qualifications or staf ,ng or other
cost which is a result of an Uncontrollable Circumstance or from, {he treatment of wastewater

that exceeds the design capacity and / or capability of the ty eS,Epe01ﬁed in Schedule 1 of
this Agreement;

(2) changes in raw wastewat

fluent that are suﬁje to.the adjustment
methodology of Schedule 8.

(3) District’s request of Comp

ional or reduced services upon
terms mutually agreed to by \

8.2

For Additional Servieee dest
Company for all costs and e

NOVATO SANITATR. DISTRICT VEOLIA WATER WEST OPERATING
# SERVICES, INC.
By:
Michael Di Giorgio By:
Its: Board President Its:
Dated: Dated:
Novato Wastewater Facilities Service Agreement Contract Operations, Maintenance, and Management

02/10/14 Page 52 of 118




By:
Its: Secretary of the District

Dated:
Approved as Form: Approved as Form:
By: By:
Kenton L. Alm Dated:
District Counsel
Dated:
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APPENDIX A
Schedules to the Agreement

Schedule Pages
Schedule 1 - Performance Standards 52-53
Schedule 2 - Operation and Maintenance Standards 54-64
Schedule 3 - Facility Plans and Asset Management | 65-70
Schedule 4 - Wastewater Treatment Facility ‘ ‘ 71-74
Schedule 5 - Faal—&y#r&&sr&en—ﬂ&&s—&&d%ys{ems——}%eas

Recycled Water , \ 5 75-81

Schedule 6 - Guarantee ' y: ’ 82-84
Schedule 7 - Insurance | S 85-86
Schedule § - Cost Adjuétment and Escalati\f)h Indices 87-92
Schedule 9 - Permits ki ool 93
Schedule 10-  Distriet Contracts | 94
Schedule 11!' i Uséige Caps: MaXimum Utilities and Diesel Fuel

g _Utilization 95-97
Schedule 12 - Equipment and Chemicals Inventory 98
Schedule 13 i | Pass’;‘Through Costs 29
Schedule 14 - Service Fee and Incentives 100-103
Schedule 15 - Acceptance Testing 104
Schedule 16 - Contract Term and Renewal Option 105
Schedule 17 - Compliance With Applicable Law 106
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SCHEDULE 1
PERFORMANCE STANDARDS

1.1 FREAPMENTREQUIREMENTSREGULATORY COMPLIANCE GUARANTEE

The Company shall operate and maintain the Facility in accordance with all applicable federal,
State, and local regulations pertaining to wastewater treatment standards, including the effluent
quality requirements described in the current NPDES and WDR Permits. In addition, the
Company shall operate the Facility to be in compliance with the specific performance standards
described herein. The Effluent Limits and performance requirements of the District’s NPDES
and WDR Permits are referenced in Appendix B of this Agreement. .

Influent wastewater within design criteria and flow and loading parameters established by the
design criteria specified in Schedule 1 shall be treated to meet all regulatory requirements,
including effluent discharge standards., without adjustment to the Service Fee or Utility Caps
unless the twelve-(12) thirty six (36) month moving averages for maximum and minimum flow
and loadings are exceeded. Provided the flows and loadings do not exceed design criteria, short
term excursions of flows and / or loadings above or below the maximum and minimum flow and
loadings established for the Service Fee and Utility Caps, but within the design criteria, shall not
constitute an Uncontrollable Circumstance and shall not be eligible for compensation adjustment
to the Service Fee or adjustments to the Utility Caps.

1.2 FACILITY DESIGN CRITERIA FOR WASTEWATER FLOWS AND LOADINGS

Detailed design criteria for the apgraded Ffacility are referenced below en-sheet G-6-of the

~ )5 ' 3
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Parameter Value
Average dry weather Flow 7.05 MGD
Average Annual Flow (AAF) 7.8 MGD
Average Wet Weather Flow 10.3 MGD
Peak Wet Weather Flow, Max Day (PWWF) 30.7 MGD
Peak Week 17.7 MGD
Max Peak 3-hour Flow S2.0MGD
Normal Peak 3-hour Flow 34.6MGD"‘
Average BOD loading - 91;4,600 Ibs/day
Average TSS loading L 17‘~,6OQ_lb‘sﬁ/day
Maximum dry weather month BOD 16,860‘ ibs/d’ay
Maximum dry weather month TSS 1.20,200 lbé/déy

22 3,995 A5
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